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SUPREME COURT OF THE UNITED STATES 

Nos. 20–1530, 20–1531, 20–1778 and 20–1780 

WEST VIRGINIA, ET AL., PETITIONERS 
20–1530 v. 

ENVIRONMENTAL PROTECTION AGENCY, ET AL. 

THE NORTH AMERICAN COAL CORPORATION, 
PETITIONER 

20–1531 v. 
ENVIRONMENTAL PROTECTION AGENCY, ET AL. 

WESTMORELAND MINING HOLDINGS LLC, 
PETITIONER 

20–1778 v. 
ENVIRONMENTAL PROTECTION AGENCY, ET AL. 

NORTH DAKOTA, PETITIONER 
20–1780 v. 

ENVIRONMENTAL PROTECTION AGENCY, ET AL. 

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 

[June 30, 2022] 

JUSTICE GORSUCH, with whom JUSTICE ALITO joins, con-
curring. 

To resolve today’s case the Court invokes the major ques-
tions doctrine. Under that doctrine’s terms, administrative 
agencies must be able to point to “ ‘clear congressional au-
thorization’ ” when they claim the power to make decisions 
of vast “ ‘economic and political significance.’ ”  Ante, at 17, 
19. Like many parallel clear-statement rules in our law,
this one operates to protect foundational constitutional
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guarantees. I join the Court’s opinion and write to offer 
some additional observations about the doctrine on which it 
rests. 

I 
A 

One of the Judiciary’s most solemn duties is to ensure 
that acts of Congress are applied in accordance with the
Constitution in the cases that come before us. To help fulfill 
that duty, courts have developed certain “clear-statement”
rules.  These rules assume that, absent a clear statement 
otherwise, Congress means for its laws to operate in con-
gruence with the Constitution rather than test its bounds.
In this way, these clear-statement rules help courts “act as
faithful agents of the Constitution.”  A. Barrett, Substan-
tive Canons and Faithful Agency, 90 B. U. L. Rev. 109, 169
(2010) (Barrett).

Consider some examples. The Constitution prohibits
Congress from passing laws imposing various types of ret-
roactive liability. See Art. I, § 9; Landgraf v. USI Film 
Products, 511 U. S. 244, 265–266 (1994).  Consistent with 
this rule, Chief Justice Marshall long ago advised that “a 
court . . . ought to struggle hard against a [statutory] con-
struction which will, by a retrospective operation, affect the 
rights of parties.” United States v. Schooner Peggy, 
1 Cranch 103, 110 (1801).  Justice Paterson likewise in-
sisted that courts must interpret statutes to apply only pro-
spectively “unless they are so clear, strong, and imperative,
that no other meaning can be annexed to them.”  United 
States v. Heth, 3 Cranch 399, 413 (1806).

The Constitution also incorporates the doctrine of sover-
eign immunity. See, e.g., Hans v. Louisiana, 134 U. S. 1, 
12–17 (1890). To enforce that doctrine, courts have consist-
ently held that “nothing but express words, or an insur-
mountable implication” would justify the conclusion that 
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lawmakers intended to abrogate the States’ sovereign im-
munity. Chisholm v. Georgia, 2 Dall. 419, 450 (1793) (Ire-
dell, J., dissenting); see Seminole Tribe of Fla. v. Florida, 
517 U. S. 44, 55 (1996). In a similar vein, Justice Story ob-
served that “[i]t is a general rule in the interpretation of 
legislative acts not to construe them to embrace the sover-
eign power or government, unless expressly named or in-
cluded by necessary implication.”  United States v. Greene, 
26 F. Cas. 33, 34 (No. 15, 258) (CC Me. 1827).

The major questions doctrine works in much the same 
way to protect the Constitution’s separation of powers. 
Ante, at 19. In Article I, “the People” vested “[a]ll” federal 
“legislative powers . . . in Congress.” Preamble; Art. I, § 1. 
As Chief Justice Marshall put it, this means that “im-
portant subjects . . . must be entirely regulated by the leg-
islature itself,” even if Congress may leave the Executive 
“to act under such general provisions to fill up the details.” 
Wayman v. Southard, 10 Wheat. 1, 42–43 (1825).  Doubt-
less, what qualifies as an important subject and what con-
stitutes a detail may be debated.  See, e.g., Gundy v. United 
States, 588 U. S. ___, ___–___ (2019) (plurality opinion) (slip 
op., at 4–6); id., at ___–___ (GORSUCH, J., dissenting) (slip
op., at 10–12). But no less than its rules against retroactive 
legislation or protecting sovereign immunity, the Constitu-
tion’s rule vesting federal legislative power in Congress is
“vital to the integrity and maintenance of the system of gov-
ernment ordained by the Constitution.”  Marshall Field & 
Co. v. Clark, 143 U. S. 649, 692 (1892).

It is vital because the framers believed that a republic—
a thing of the people—would be more likely to enact just 
laws than a regime administered by a ruling class of largely
unaccountable “ministers.”  The Federalist No. 11, p. 85 (C.
Rossiter ed. 1961) (A. Hamilton).  From time to time, some 
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have questioned that assessment.1 But by vesting the law-
making power in the people’s elected representatives, the 
Constitution sought to ensure “not only that all power 
[w]ould be derived from the people,” but also “that those
[e]ntrusted with it should be kept in dependence on the peo-
ple.” Id., No. 37, at 227 (J. Madison).  The Constitution, too,
placed its trust not in the hands of “a few, but [in] a number
of hands,” ibid., so that those who make our laws would bet-
ter reflect the diversity of the people they represent and
have an “immediate dependence on, and an intimate sym-
pathy with, the people.”  Id., No. 52, at 327 (J. Madison).
Today, some might describe the Constitution as having de-
signed the federal lawmaking process to capture the wis-
dom of the masses. See P. Hamburger, Is Administrative
Law Unlawful? 502–503 (2014).

Admittedly, lawmaking under our Constitution can be 
difficult. But that is nothing particular to our time nor any 
accident. The framers believed that the power to make new 
laws regulating private conduct was a grave one that could,
if not properly checked, pose a serious threat to individual 
liberty. See The Federalist No. 48, at 309–312 (J. Madison); 
see also id., No. 73, at 441–442 (A. Hamilton). As a result, 

—————— 
1 For example, Woodrow Wilson famously argued that “popular sover-

eignty” “embarrasse[d]” the Nation because it made it harder to achieve 
“executive expertness.”  The Study of Administration, 2 Pol. Sci. Q. 197,
207 (1887) (Administration).  In Wilson’s eyes, the mass of the people
were “selfish, ignorant, timid, stubborn, or foolish.”  Id., at 208.  He ex-
pressed even greater disdain for particular groups, defending “[t]he 
white men of the South” for “rid[ding] themselves, by fair means or foul, 
of the intolerable burden of governments sustained by the votes of igno-
rant [African-Americans].” 9 W. Wilson, History of the American People 
58 (1918).  He likewise denounced immigrants “from the south of Italy 
and men of the meaner sort out of Hungary and Poland,” who possessed 
“neither skill nor energy nor any initiative of quick intelligence.”  5 id., 
at 212.  To Wilson, our Republic “tr[ied] to do too much by vote.” Admin-
istration 214. 
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the framers deliberately sought to make lawmaking diffi-
cult by insisting that two houses of Congress must agree to
any new law and the President must concur or a legislative 
supermajority must override his veto.

The difficulty of the design sought to serve other ends too.
By effectively requiring a broad consensus to pass legisla-
tion, the Constitution sought to ensure that any new laws
would enjoy wide social acceptance, profit from input by an
array of different perspectives during their consideration, 
and thanks to all this prove stable over time.  See id., No. 
10, at 82–84 (J. Madison).  The need for compromise inher-
ent in this design also sought to protect minorities by en-
suring that their votes would often decide the fate of pro-
posed legislation—allowing them to wield real power 
alongside the majority.  See id., No. 51, at 322–324 (J. Mad-
ison). The difficulty of legislating at the federal level aimed 
as well to preserve room for lawmaking “by governments
more local and more accountable than a distant federal” au-
thority, National Federation of Independent Business v. 
Sebelius, 567 U. S. 519, 536 (2012) (plurality opinion), and
in this way allow States to serve as “laborator[ies]” for
“novel social and economic experiments,” New State Ice Co. 
v. Liebmann, 285 U. S. 262, 311 (1932) (Brandeis, J., dis-
senting); see J. Sutton, 51 Imperfect Solutions: States and
the Making of American Constitutional Law 11 (2018).

Permitting Congress to divest its legislative power to the 
Executive Branch would “dash [this] whole scheme.”  De-
partment of Transportation v. Association of American Rail-
roads, 575 U. S. 43, 61 (2015) (ALITO, J., concurring).  Leg-
islation would risk becoming nothing more than the will of 
the current President, or, worse yet, the will of unelected
officials barely responsive to him. See S. Breyer, Making 
Our Democracy Work: A Judge’s View 110 (2010) (“[T]he 
president may not have the time or willingness to review
[agency] decisions”).  In a world like that, agencies could 
churn out new laws more or less at whim. Intrusions on 
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liberty would not be difficult and rare, but easy and profuse.
See The Federalist No. 47, at 303 (J. Madison); id., No. 62, 
at 378 (J. Madison).  Stability would be lost, with vast num-
bers of laws changing with every new presidential admin-
istration. Rather than embody a wide social consensus and 
input from minority voices, laws would more often bear the 
support only of the party currently in power.  Powerful spe-
cial interests, which are sometimes “uniquely” able to influ-
ence the agendas of administrative agencies, would flourish
while others would be left to ever-shifting winds. T. Merrill, 
Capture Theory and the Courts: 1967–1983, 72 Chi.-Kent 
L. Rev. 1039, 1043 (1997).  Finally, little would remain to
stop agencies from moving into areas where state authority
has traditionally predominated. See, e.g., Solid Waste
Agency of Northern Cook Cty. v. Army Corps of Engineers,
531 U. S. 159, 173–174 (2001) (SWANC). That would be a
particularly ironic outcome, given that so many States have
robust nondelegation doctrines designed to ensure demo-
cratic accountability in their state lawmaking processes.
See R. May, The Nondelegation Doctrine is Alive and Well
in the States, The Reg. Rev. (Oct. 15, 2020).

B 
Much as constitutional rules about retroactive legislation 

and sovereign immunity have their corollary clear-state-
ment rules, Article I’s Vesting Clause has its own:  the ma-
jor questions doctrine. See Gundy, 588 U. S., at ___–___ 
(GORSUCH, J., dissenting) (slip op., at 20–21).  Some version 
of this clear-statement rule can be traced to at least 1897, 
when this Court confronted a case involving the Interstate 
Commerce Commission, the federal government’s “first
modern regulatory agency.”  S. Dudley, Milestones in the
Evolution of the Administrative State 3 (Nov. 2020). The 
ICC argued that Congress had endowed it with the power
to set carriage prices for railroads.  See ICC v. Cincinnati, 
N. O. & T. P. R. Co., 167 U. S. 479, 499 (1897).  The Court 



  
 

  

 
  

 

 
 

  

  

  

 

 

  
  

 
 

 
 

 

7 Cite as: 597 U. S. ____ (2022) 

GORSUCH, J., concurring 

deemed that claimed authority “a power of supreme deli-
cacy and importance,” given the role railroads then played
in the Nation’s life. Id., at 505. Therefore, the Court ex-
plained, a special rule applied: 

“That Congress has transferred such a power to any ad-
ministrative body is not to be presumed or implied from
any doubtful and uncertain language.  The words and 
phrases efficacious to make such a delegation of power
are well understood, and have been frequently used, 
and if Congress had intended to grant such a power to
the [agency], it cannot be doubted that it would have 
used language open to no misconstruction, but clear 
and direct.” Ibid. (emphasis added). 

With the explosive growth of the administrative state
since 1970, the major questions doctrine soon took on spe-
cial importance.2 In 1980, this Court held it “unreasonable 
to assume” that Congress gave an agency “unprecedented
power[s]” in the “absence of a clear [legislative] mandate.” 
Industrial Union Dept., AFL–CIO v. American Petroleum 
Institute, 448 U. S. 607, 645 (plurality opinion).  In the 
years that followed, the Court routinely enforced “the non-
delegation doctrine” through “the interpretation of statu-

—————— 
2 In the 1960s and 1970s, Congress created dozens of new federal ad-

ministrative agencies.  See W. Howell & D. Lewis, Agencies by Presiden-
tial Design, 64 J. of Politics 1095, 1105 (Nov. 2002).  Between 1970 and 
1990, the Code of Federal Regulations grew from about 44,000 pages to 
about 106,000.  See C. DeMuth, Can the Administrative State be 
Tamed?, 8 J. Legal Analysis 121, 126 (Feb. 2016).  Today, Congress is-
sues “roughly two hundred to four hundred laws” every year, while “fed-
eral administrative agencies adopt something on the order of three thou-
sand to five thousand final rules.”  R. Cass, Rulemaking Then and Now: 
From Management to Lawmaking, 28 Geo. Mason L. Rev. 683, 694 
(2021).  Beyond that, agencies regularly “produce thousands, if not mil-
lions,” of guidance documents which, as a practical matter, bind affected
parties too. See C. Coglianese, Illuminating Regulatory Guidance, 9
Mich. J. Env. & Admin. L. 243, 247–248 (2020).  
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tory texts, and, more particularly, [by] giving narrow con-
structions to statutory delegations that might otherwise be
thought to be unconstitutional.”  Mistretta v. United States, 
488 U. S. 361, 373, n. 7 (1989).  In fact, this Court applied 
the major questions doctrine in “all corners of the adminis-
trative state,” whether the issue at hand involved an 
agency’s asserted power to regulate tobacco products, ban
drugs used in physician-assisted suicide, extend Clean Air 
Act regulations to private homes, impose an eviction mora-
torium, or enforce a vaccine mandate. Ante, at 17; see FDA 
v. Brown & Williamson Tobacco Corp., 529 U. S. 120, 160
(2000); Gonzales v. Oregon, 546 U. S. 243, 267 (2006); Util-
ity Air Regulatory Group v. EPA, 573 U. S. 302, 324 (2014);
Alabama Assn. of Realtors v. Department of Health and Hu-
man Servs., 594 U. S. ___, ___ (2021) (per curiam) (slip op.,
at 6); National Federation of Independent Business v.
OSHA, 595 U. S. ___, ___ (2022) (per curiam) (slip op.,
at 6).3 

The Court has applied the major questions doctrine for
the same reason it has applied other similar clear-state-
ment rules—to ensure that the government does “not inad-
vertently cross constitutional lines.”  Barrett 175.  And the 
constitutional lines at stake here are surely no less im-
portant than those this Court has long held sufficient to jus-
tify parallel clear-statement rules. At stake is not just a
question of retroactive liability or sovereign immunity, but 
basic questions about self-government, equality, fair notice, 

—————— 
3 At times, this Court applied the major questions doctrine more like 

an ambiguity canon.  See FDA v. Brown & Williamson Tobacco Corp., 
529 U. S. 120, 159 (2000).  Ambiguity canons merely instruct courts on 
how to “choos[e] between equally plausible interpretations of ambiguous
text,” and are thus weaker than clear-statement rules.  Barrett 109.  But 
our precedents have usually applied the doctrine as a clear-statement 
rule, and the Court today confirms that is the proper way to apply it.  See 
ante, at 19–20, 28. 
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federalism, and the separation of powers.  See Part I–A, su-
pra. The major questions doctrine seeks to protect against 
“unintentional, oblique, or otherwise unlikely” intrusions 
on these interests.  NFIB v. OSHA, 595 U. S., at ___ 
(GORSUCH, J., concurring) (slip op., at 5).  The doctrine does 
so by ensuring that, when agencies seek to resolve major 
questions, they at least act with clear congressional author-
ization and do not “exploit some gap, ambiguity, or doubtful 
expression in Congress’s statutes to assume responsibilities 
far beyond” those the people’s representatives actually con-
ferred on them. Ibid.  As the Court aptly summarizes it 
today, the doctrine addresses “a particular and recurring 
problem: agencies asserting highly consequential power be-
yond what Congress could reasonably be understood to 
have granted.”  Ante, at 20. 

II 
... 
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...
* 

When Congress seems slow to solve problems, it may be 
only natural that those in the Executive Branch might seek 
to take matters into their own hands.  But the Constitution 
does not authorize agencies to use pen-and-phone regula-
tions as substitutes for laws passed by the people’s repre-
sentatives. In our Republic, “[i]t is the peculiar province of 
the legislature to prescribe general rules for the govern-
ment of society.” Fletcher v. Peck, 6 Cranch 87, 136 (1810). 
Because today’s decision helps safeguard that foundational 
constitutional promise, I am pleased to concur. 

—————— 
Case, American Enterprise Institute, J. on Govt. & Soc., July–Aug. 1980, 
pp. 27–28. 




